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Annual Meeting Proceedings 

For the present, financial exigencies have resulted in changing The Bar 
Examiner from a monthly to a quarterly publication. It is hoped that this is 
only a temporary expedient which has been made necessary in order to re- 
lieve a period of financial strain. 

On special request from the Conference, Mr. S. E. Turner, who edits the 
American Law School Review, has prevailed upon the West Publishing Com- 
pany to publish a special issue of the Review in October, in which the pro- 
ceedings of The National Conference of Bar Examiners and of the Legal 
Education Section at the San Francisco meeting will be printed. Each bar 
examiner and law school dean will receive a copy of that publication, and 
any reader of The Bar Examiner who is not included on the mailing list may 
have a copy by writing to the West Publishing Company. 
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The Annual Meeting 


Bar examiners who were unable to attend the 
annual meeting will have an opportunity to read 
the proceedings in full in the October number of 
the American Law School Review, published by 
the West Publishing Company, which will be sent 
to them. This number is being printed earlier than 
usual at the special request of the Conference and 
contains much valuable and worthwhile material. 

Since the proceedings of the meeting will be 
made available in the American Law School Re- 
view shortly, they will not be reviewed in detail 
here. An outstanding feature of the meeting was 
the symposium arranged by the California Board 
on the subject of “Activities of the Committee on 

STANLEY T.WALLBANK Cooperation Between the Law Schools in Cali- 
fornia and the State Bar.” Mr. Alfred L. Bartlett, 
Chairman of the Committee, stated in general terms the purposes of com- 
mittees on cooperation; Mr. Eustace Cullinan, member of the Committee 
of Bar Examiners, discussed some of the detailed problems considered by 
the California Committee; and he was followed by Dean Edwin D. Dickinson 
of the University of California School of Jurisprudence, Dean William M. 
Simmons /of The Hastings College of the Law, and Dean Marion R. Kirkwood 
of Stanford University School of Law. The former two deans also discussed 
particular problems coming before the committees, while Dean Kirkwood 
spoke on the value they had for the law schools. Mr. Hewlings Mumper, 
Chairman of the California Board, and Mr. Paul Vallee, President of the State 
Bar, ended the symposium by discussing the committees from the point of 
view of the bar examiners and of the profession. This program was well ar- 
ranged and its proceedings, as they will appear in the American Law School 
Review, constitute a valuable text on the work and aims of cooperating 
committees. 
The meeting was well attended and a very delightful part of it was 
a luncheon given to the bar examiners by the Bar Association of San Fran- 
cisco. Former Chairman John H. Riordan was largely responsible for this 
enjoyable and appreciated recognition of the importance of the work which 
the Conference has done. 
Mr. Stanley T. Wallbank of Denver was elected Chairman of the Con- 
ference and Mr. Eustace Cullinan of San Francisco was elected as the new 
member of the Executive Committee whose full personnel appears on page 98. 
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Report of the Secretary 


The work of the Conference during the past year has been devoted prin- 
cipally to reports made on the investigation of foreign attorney applicants. 
The total number of investigations completed during the year was 312, in 
contrast with 318 the previous year. Nine states have been added to the 
list of those employing the Conference in this work, the present total being 
thirty-two. Among these was the important addition of the District of Col- 
umbia which has a large number of foreign attorney applicants each year. 


The following states now use the character investigation service: 


Alabama Louisiana Oklahoma 
Arizona Maine Oregon 
California Maryland Pennsylvania 
Colorado Minnesota South Dakota 
Delaware Missouri Texas 
District of Columbia Nebraska Utah 

Florida Nevada Vermont 
Hawaii New Mexico Washington 
Indiana New York West Virginia 
Iowa North Carolina 

Kentucky Ohio 


With the increase in the number of jurisdictions the work will become more 
efficient from a national point of view and every effort should be made to 
bring all the states into this list. The service is performing an important 
function for the public relations of the bar and many letters are received 
during the course of a year from laymen who express themselves very favor- 
ably toward this effort of the bar to maintain a high character standard. 

The Conference has continued to work in conjunction with the American 
Bar Association to establish cooperating committees of bar examiners, law 
school representatives and bar association delegates. Continued effort has 
also been made to improve the efficiency of character committees in the 
various states and a report by Chairman Karl A. McCormick, Proctor of the 
Bar of the Eighth Judicial District of New York, indicates progress. 

The financial report which is printed in this issue shows a decrease in 
the balance on hand at the end of the year. Further necessary expenditures 
have caused the Executive Committee to vote to reduce The Bar Examiner 
to a quarterly publication at least for the present. 

Acknowledgment is gratefully made to members of the bar over the 
country, particularly to bar examiners, for the assistance which they have 
given in response to inquiries concerning the character of particular appli- 
cants for admission to the bar. Respectfully submitted, 

Witt SHAFROTH, Secretary. 
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Report of the Treasurer 
for the Period from July 1, 1938 to June 30, 1939 


Balance—July 1, 1938 
Receipts—Character Investigation Service 
Miscellaneous 


$8,725.28 


Disbursements— 
Annual Meeting 
The Bar Examiner 
Bar Examiners’ Handbook 
Office Supplies and Stationery 
Printing and Postage 
Salaries, Assistant Secretary and Stenographic 
Character Investigation Fees, Miscellaneous, etc. ............. 2,098.52 
Telephone and Telegraph 
Social Security and Tax on Checks d 
Traveling Expense y $8,446.79 





Balance—July 1, 1939 $ 278.49 


Medical Education and Licensure in the 
United States 


A recent number of the American Medical Association Journai sheds 
some interesting light on the progress of medical education in the United 
States. There are now forty-four states which have preliminary require- 
ments of at least two years of college education, and of the five states not so 
included Massachusetts is the only one which has admitted graduates of 
medical schools not approved by the American Medical Association. Since 
the requirement for A.M.A. approval includes at least two years of pre- 
medical college education, in actual fact there is only one state which does 
not have the two-year requirement. 

At the present time there are seventy-seven approved medical schools 
in the United States, three of which are on probation. In addition there are 
five or six medical schools outside the pale which are still enrolling a com- 
paratively small number of students. There are five states which licensed 
more than five medical students each from unapproved schools in 1938. 

Although remarkable progress has been made in the last twenty years 
in raising the standards of legal education, we are still far behind the medical 
profession in this respect. It is true that forty-one states now require two 
years of college education or its equivalent before bar admission, but there 
are only four jurisdictions which will admit only graduates of an ABA ap- 
proved school to the bar examinations. In addition, there are twenty-one 
states where, with only local exceptions, law study is recognized only when 
pursued in approved schools. As for the law schools, out of 180 in the United 
States, 102 only are approved, and these contain but two-thirds of the total 
number of law students. 
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The number of candidates examined by medical state licensing boards has 
increased steadily during the past five years from 6,140 in 1934 to 7,454 in 
1938. During the same period the percentage of failure has gradually in- 
creased from 8.4 per cent to 11.7 per cent, the average for the period being 
about 10 per cent. This contrasts with the 52 percentage of failure in the 
bar examinations for 1938, the total candidates (individual examinations) 
being 16,789 and the number passing, 8,105. It should be recalled that the 
number of applicants for admission to medical schools in the United States is 
about equal to the number of students in the first-year classes of law schools. 
However, the 1937 figures show that of 12,200 applicants for admission to the 
medical schools, only 5,705 were actually accepted and finally enrolled. There 
were 12,614 first year students in law schools last year. 

There has been a decided tendency in medical schools to increase the 
pre-medical requirement. Of the seventy-seven approved medical schools, 
five require a degree for admission; sixty-one others, at least three years of 
pre-medical college work; and only eleven have a two-year requirement. 
Ten of the three-year schools raised their requirement for the current session 
and seven took the same step a year ago. In 1938-39 but four per cent of 
the entering students were accepted on the minimum basis and more than 
half had college degrees. Nine law schools now require a college degree for 
entrance, 32 require three years of college work, 109 two years of college 
and thirty, less than two years. 

The medical course in general covers four academic years; twelve schools 
require an additional year of internship or research work; and there are 
twenty-two states which require the extra year of internship before a medical 
license will be issued. The total number of students in medical schools in the 
United States in 1938 was 21,302, in comparison with 37,406 law students. 

An interesting development which has been caused by the rigid selection 
exercised by the medical schools in this country has been the enrollment of 
large numbers of students from the United States in foreign medical schools. 
Figures for the year 1937-38, the latest ones completely available, show 1,298 
students enrolled in foreign medical schools, the chief countries represented 
being Scotland, Italy, Austria, Switzerland and Germany. These students 
later return to this country to take the medical licensure examinations, but 
their mortality is comparatively high. In 1938 of the 1,166 students examined 
on the basis of credentials obtained in foreign countries (not including Cana- 
da), 450 or 38 per cent failed. 

Overcrowding in the medical profession is being prevented by stopping 
the unqualified applicant at the time he applies for admission to a medical 
school. In the legal profession, principal reliance, in many states, is still being 
placed in the bar examination, to eliminate poor material, even though it has 
been shown that about ninety per cent of all original applicants eventually 
succeed in passing the bar. 
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Making and Marking a Bar Examination 


SHELDEN D. E.tiottT,* 


Associate Professor of Law at the University of Southern California; former 
Secretary of the California Committee of Bar Examiners 


The purpose of this paper is to recapitulate in summary form several of 
the suggestions and recommendations that have from time to time appeared 
in articles in The Bar Examiner. It will be little more than a cursory stock- 
taking—an inventory of those things that bar examiners might do or have 
done in their quest for improvement of examination technique. Important 
as the examining mechanism is in relation to admission to the bar—a well- 
developed testing device for sifting some 8,000 or more young lawyers each 
year from over 16,000 applicants in the various states—it is obvious that con- 
stant appraisal of its methods is essential in order that imperfections may 
be discovered, and, if possible, eliminated. 

Our brief step-by-step survey begins at the stage following the initial 
determination of just what subjects the proposed bar examination is to cover. 
The need for synchronizing the subject-scope of the examination with the 
modern law school curriculum has been emphasized. Fairness to applicants 
demands a reasonable relationship between the course of study through 
which the law schools have prepared them and the written examination 
which is the ultimate test of their qualifications. This relationship should be 
both qualitative and quantitative. The total number of questions that can be 
given in a single bar examination is limited. If we concede that the subjects 
to be covered are those which law school graduates reasonably may be ex- 
pected to have studied, there is also reason to suggest that the number of 
questions on a single subject should accord with the weight of that course in 
the law school curriculum. True, no two law schools devote exactly the 
same number of units to the same courses. But on most of the major subjects 
there is more or less common agreement. Thus, for example, if the law 
schools generally allow six units of credit for Contracts and two units for 
Personal Property, the questions on these respective subjects in the bar ex- 
amination should be allotted on an equivalent ratio. To give, let us say, 
five bar examination questions on each would be somewhat out of line, not 
only with the average applicant’s preparation but also with the law school’s 
measurement of his ability. 

In what has been said thus far, I have assumed—and, I believe, correctly, 
in view of the co-operative relationships existing in most states—that the bar 
examiners have access to information as to the law school courses and the 
contents of such courses. This also has an important bearing on the next 


* Adddress delivered at the annual meeting of the National Conference of Bar Examiners 
in San Francisco. 
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step in the preparation of the examination, the task of selecting suitable 
topics within the several subjects to be covered. A bar examination question 
on contracts should, if possible, include points or problems of law that are 
ordinarily covered in the average law school course. Hence, as I have else- 
where suggested, the bar examiner or draftsman who is to prepare the 
questions should have before him a topic-outline showing which phases of 
the subject the applicants may reasonably be expected to have covered in 
their preparation. Such an outline may readily be prepared by checking 
with the law school instructors and ascertaining the topics which they cus- 
tomarily include or omit in teaching the course. 

Like the preliminary determinations as to subjects to be covered and 
number of questions to be given, the basic type of question—that is, whether 
short-form or information type, “True-False” or the so-called “essay” or prob- 
lem-type—is a matter of policy. The relative merits and shortcomings of the 
several types have been thoroughly discussed and debated. I am going to 
confine my observations to the preparation of the essay type question. Its 
function and purposes are by this time well-known to all bar examiners. 
I think one of the best statements of the qualities which this type of ques- 
tion, if properly drafted, requires the applicant to demonstrate is that by 
Professor Halpern in his article in The Bar Examiner for September, 1932. 
He enumerates these qualities as: 

“(1) Ability to analyze a complicated set of facts, to select the ma- 
terial facts and to discard irrelevant ones, and to see the point upon which 
the case turns. 

(2) Ability to articulate and classify the problem presented, that is, 
to state it in lawyer-like fashion and to place it in its proper category of 
doctrine. 

(3) Knowledge of the relevant doctrines of law or the holdings of 
cases, their relations to each other, and their qualifications and limitations. 

(4) Ability to apply the law to the facts and problems presented and 
to reason logically to a sound conclusion from the premises adopted.” 

A question best adapted to this purpose is the hypothetical fact problem 
embodying two or three points of law in such a manner as to require analysis 
to determine what those points are. Enough facts should be included in the 
statement of the problem to give the question plausibility, and to preclude 
the applicants from making unwanted assumptions. While brevity is desir- 
able, a fact statement that does not include enough details to narrow the 
scope of the answers is apt to lead to ultimate grading difficulties. Applicants 
see possible points that the examiner did not intend to be covered. They are 
more apt to go astray on side-issues, and to devote less time to adequate 
discussion of the main issues involved. For this reason, a fair question may 
require a fact statement of from 200 to 300 words, although of course it is 
possible to draft good questions of much shorter length. 
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Sources of material for the preparation of questions depend upon the 
ingenuity of the individual draftsman. His own experience and his imagina- 
tion will offer considerable help at first. As his stock of original ideas 
dwindles, he is forced to draw upon outside aids. It is encouraging to note, 
in the survey conducted in 1936 by the Association of American Law Schools 
Committee on Bar Admissions that fewer bar examiners are drawing upon 
recent decisions of local courts for their questions. Such sources have ob- 
vious elements of unfairness and are apt to discourage the proper type of 
preparation on the part of applicants. Encouraging, also, is the following 
excerpt from Professor Shepherd’s report on the Committee’s survey: 

“. . . 20 examiners state that they are beginning to use the Restate- 
ments and find them valuable. Eighteen rely rather heavily on Selected 
Cases Series notes, eleven use law school and bar examination questions 
from other states . - 

In this connection the recent experiments in California and Connecticut in 
having questions submitted by out-of-state law school instructors are of 
interest. 

Whether the questions are prepared by bar examiners themselves, by 
special draftsmen, or by law instructors, construction of the fact-problem 
should be based upon a careful review of the law involved, with particular 
attention to local statutory provisions. Complications may result if a ques- 
tion, intended to involve a basic principle or rule, is also affected by special 
statute or a recent local decision. 

In framing a fact statement to cover several points of law, care should 
be taken to avoid the so-called “single-barrelled” result—that is, making the 
points so interdependent that a decision on one of them may entirely and 
logically preclude any discussion of the others. While it is not always pos- 
sible to isolate the points in such a way as to avoid this, the draftsman should 
so frame his final question as to require the applicant to discuss the several 
points in order to give a fully responsive answer. Other important consid- 
erations in drafting the question are clarity and simplification of wording, 
avoidance of ambiguities, and restricting the number of persons or parties 
involved in order that the facts will not be too complicated or difficult to 
follow. 

Throughout it should be kept in mind that the best examination for test- 
ing purposes is one that will produce a fairly wide range in the grades of the 
applicants examined. While advance estimates as to whether a particular 
question will prove a “hard” or an “easy” one for the applicants are difficult, 
a deliberate use of some questions of both types, so far as it is possible to 
select them, is advisable. An easy question will serve to segregate from the 
entire group of applicants the answers of those who are clearly incapable 
or unprepared. Conversely, the difficult question sifts out the answers of 
the more qualified students at the upper range of the scale. The composite 
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result of the entire examination which includes both hard and easy questions 
is a distribution of the grades over a fairly wide range on the basis of their 
relative ability. 

I have already indicated the need for a certain amount of advance re- 
search by the bar examiner or draftsman in the law governing the points to 
be covered. If possible, this should be prepared in the form of a separate 
outline or analysis of the legal problems involved in the question. Such an 
analysis serves several purposes. It protects the draftsman against possible 
mistakes on his part as to just what the law on the point is, and it serves as a 
guide in the framing and construction of his fact problem. If the question is 
to be submitted to other examiners for approval or suggestions, the analysis 
serves to advise them as to the points and the law intended to be covered. 
While useful for these purposes, such an advance analysis should not be 
relied upon too heavily as a “model answer” for the ultimate grading task. 
The actual measurement and evaluation of the answers should depend upon 
a more flexible standard, and one which makes proper allowance for inter- 
pretations justifiably made by applicants from the facts given. Often these 
interpretations cannot be foreseen by the draftsman and are not provided 
for in his original analysis. 

After the questions have been prepared and assembled for the com- 
pleted examination, the subsequent steps include the actual giving of the 
examination itself. This is chiefly a matter of local arrangement, depending 
largely, as it does, upon the number of applicants to be examined, the staff 
available to handle the administration, and the physical facilities for accom- 
modating the group. It is obvious that such arrangements should be adequate 
to afford a minimum of inconvenience or distraction to the applicants and 
should function with as much smoothness and as little interruption as possible. 
In this connection, the need for careful proofreading of the printed questions 
cannot be over-stressed. Last minute corrections of typographical errors 
are apt to cause a certain amount of delay and confusion and should be 
avoided if possible. However, these points and other incidentals in connec- 
tion with the printing and final preparation of the examination, together with 
the use of safeguards for identification of papers and the applicants, are 
matters largely of administrative detail and have been fairly well provided 
for in most states. 

So much for “making” the bar examination. There yet remains the im- 
portant task of grading the answers. And since the answers to essay-type 
questions follow no set pattern and are not measurable by any single stand- 
ard of correctness or error, chief reliance must be placed on the discerning 
judgment of the grader. It is, of course, almost impossible for judgments 
not to vary as to the merits of an individual answer. No two persons can be 
expected to grade according to exactly the same standards, especially when 
those standards are to be applied to a wide variety of answers. 
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To make the final determination of the applicant’s success or failure on 
the entire examination less dependent upon possible errors of appraisal by 
a single examiner, the custom now in use in most states is to have one reader 
grade only one or more questions for all of the applicants. While this does 
not remove entirely the possible effect of erroneous judgment by an exam- 
iner, it gives the applicant the benefit of having received a composite appraisal 
by all of the readers. It also narrows the reader’s task by enabling him to 
concentrate on the comparatively fewer points and problems of law involved, 
and to equip himself more thoroughly in advance. 

Whether the grading is to be done by members of the examining board 
personally or by specially-employed readers, it can best be done as a full- 
time job. Consistency of appraisal is a necessary aim and one that requires 
as few interruptions as possible from start to finish of the grading task. If 
an examiner does it on a catch-as-catch-can basis, grading a few papers at a 
time, whenever it is convenient, he is apt to find that his judgment varies 
over a wide range. Fairness to the applicants again demands, in my opinion, 
that the readers do their job with undivided attention and with conscientious 
striving for consistent results. 

One means of guarding against grading errors is the device of reading 
and tentatively marking in advance a sampling of the answers of several 
applicants. If twenty or thirty answers are thus sampled, the reader will 
have a fairly good idea of what to expect from the entire group. Thus, if he 
has adopted a tentative “weighting” of the points in the original question, the 
sample-grading may indicate a need to revise or adjust his previous scale. 

Even after he has completed his original sampling and has embarked 
upon the final grading, the reader may wish to check on the consistency of 
his own results. This can be done by returning occasionally to answers 
previously graded, regrading them without referring to the grade first given, 
and then comparing the two marks. If the disparity is wide, it would indicate 
a need of possible change in the grader’s technique. 

A further consideration in marking examination papers is the spreading 
of grades over a fairly wide range. The reader should not hesitate to assign 
a very low grade to an answer which is clearly deficient, nor a high grade 
where the answer is well above the average. If the grading is done on the 
basis of a fixed passing mark, the human tendency is to award an abnormal 
proportion of marginal grades. This can be avoided only by careful evalua- 
tion of the answers and a determination on the basis not of the passing mark 
itself but of the relative merits of the answers in relation to each other. 

If the qualities to be tested by an essay-type question are those set forth 
by Professor Halpern and previously referred to, it seems obvious that grades 
should not place too much stress on the mere objective correctness of the 
applicant’s conclusion. Much more important are the elements of analysis 
and recognition of the points of law involved, and ability to apply the law 
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and to reason logically to a consistent conclusion. An answer well demon- 
strating these elements may arrive at a result which differs from the. exam- 
iner’s own opinion or from the weight of authority. Nevertheless, it indi- 
cates sufficient legal ability on the part of the applicant and should be granted 
fairly full credit. 

On the whole, it is not so difficult to recognize and grade the good 
answer as it is to recognize and appraise a mediocre one. Answers which 
superficially may seem adequate, often on closer analysis exhibit serious 
defects. Sometimes an applicant exhibits gaps or inconsistencies in his own 
chain of reasoning, sometimes the reasoning is complete in itself but is capped 
with a wholly irrelevant or inconsistent conclusion. To determine whether 
these are basic defects or are the result of accidental oversight is one of the 
graders most difficult tasks. 

Less difficult for the experienced grader are those answers that obviously 
fall short of the requisite qualifications of analysis and reasoning. Repre- 
sentative types include those in which the argument is directed chiefly to 
the facts given, with scant attention to possible problems of law involved. 
This is sometimes referred to as “layman’s reasoning” as distinguished from 
the “lawyer-like” approach. At the other extreme, are those answers which 
consist almost entirely of panoramic review of the entire field of law, with 
little or no attempt to single out and apply the pertinent rules. This is the 
so-called “shot-gun” approach, and is often a warning that the applicant is 
seeking to impress the reader with his memory powers rather than his ability 
to analyze the facts and to put his knowledge to work. Answers of either 
type are entitled to little credit if the reader is properly grading on the basic 
qualifications required to be demonstrated. 

After all of the answers to a particular question have been graded, the 
reader may be in a position to evaluate the question itself. Wherever pos- 
sible, such comments and suggestions as to particular weaknesses or flaws in 
the question should be brought to the attention of the draftsman to serve 
as a guide in the preparation of future questions. 

The final stage of tabulating the total grades and determining the suc- 
cessful and unsuccessful applicants is largely one of mechanical computation. 
Obviously, however, it should be carefully supervised and subjected to all 
possible safeguards and cross-checks to eliminate errors. 

Where the use of the flexible passing mark is available, the problem of 
the borderline case is not so important as where the grading is done against a 
fixed and pre-determined passing mark. In jurisdictions functioning under the 
latter requirement, provision is sometimes made for a review of borderline 
cases. The methods and extent of the review are, of course, matters of policy 
to be determined by the examining board. In California, for example, the 
papers of each applicant whose total grade falls between 65 and the fixed 
passing mark of 70 are reviewed by independent reviewers. If two reviewers 
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agree that there has been substantial undervaluation of the applicant’s grades, 
the marks are adjusted to bring his total grade up to the passing average. 
If the two reviewers are unable to agree, the papers are submitted to a third 
reviewer. Incidentally, the reviewers are also able to judge in some degree 
as to the abilities of the individual readers and to ascertain which readers, 
if any, are out of line as to the grades given on their respective questions. 
In conclusion, each successive bar examination offers valuable lessons 
and guides for the preparation and grading of future examinations. Ques- 
tions which, in the light of grading results, have presented unforeseen diffi- 
culties should be analyzed in order to determine just what features or ele- 
ments caused the problems in question. To the extent that this is done, and 
to the extent that careful checks are imposed at every point in order to guard 
against possibilities of unfairness, just to such an extent will bar examina- 
tions continue to improve as testing devices. To such an extent also will the 
accomplishment of the bar examiners’ objectives be more fully attained. 


Regulating Law Office Study 


The following instructions to preceptors have been adopted by the 
Michigan Board of Bar Examiners and are sent to all preceptors listed in the 
candidate’s “Notice of Intention” which is required to be filed by all office 
students at the beginning of their period of study. These instructions deserve 
attention in all states where office study is still permitted as they put merited 
emphasis on the fact that a preceptor’s duties are real and not merely 
perfunctory. 


INSTRUCTIONS TO PRECEPTOR 


A Notice of Intention to study law under your supervision has been 
filed with the Board of Law Examiners by................ 2 cee eee eee eee eees 

So that you may be informed of the duties devolving upon you under 
the statutes of the State of Michigan and the rules of the Board, should you 
undertake to act in the capacity referred to, these instructions have been 
prepared. 

The law concerning admission of attorneys to practice is embodied in 
Sections 13575 to 13581, inclusive, Compiled Laws of 1929, as amended by 
Act 225, Public Acts of 1935. Your attention is particularly directed to that 
part of the statute relating to general and legal qualifications of applicants. 
When you have satisfied yourself that the applicant possesses the required 
general educational qualifications, you should, preliminary to commencing 
legal instruction, file with the Board a statement of: 
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(a) The applicant’s general educational qualifications. 

(b) The course of legal study which you have prescribed. 

(c) The nature of the supervision which you propose to exercise. _ 

(d) The books available for use by the applicant and which will be 
used by him. 

(e) The amount of time you expect to devote to instruction. 


The following regulations as to study in law offices have been adopted by 
the Board: 

“The study of law in the office of a member of the bar as referred to 
in the statutes, rules of court and rules adopted by the Board of Law Ex- 
aminers shall be interpreted to mean study conducted under the follow- 
ing conditions: 


1. The student throughout the required period shall have been actually and 
continually in the office of a reputable attorney in good standing who is 
engaged in the general practice of law. 


. The student throughout said period shall study under the direction and 
advice, and subject to the immediate supervision of the attorney cer- 
tifying to the period of study in his office. 


. The student shall be actually engaged in the study of law during usual 
office hours of the day, which shall consist of not less than six hours and 
during at least five secular days in each calendar week, except for legal 
holidays, and during not less than thirty-six weeks in each year. The 
student shall not, during such usual office hours, accept employment 
or be engaged in business other than that of the law office. 


. Instruction shall be given by the attorney to the student in the following 
subjects during the four year course of study:—Bills and Notes, Con- 
stitutional Law, Domestic Relations, Agency, Bailments and Carriers, 
Real Property, Criminal Law, Equity, Torts, Wills, Evidence, Mortgages, 
Partnership, Contracts, Corporations and Pleading and Practice. Exam- 
inations shall be given not less often than twice a year and at least 
half of the examinations shall be in writing. A record shall be kept of 
the proficiency attained by the student upon each such examination. 


. The practicing attorney in whose office a law student is registered shall 
semi-annually make a report to the Board of Law Examiners, showing 
in detail the subjects studied during the preceding six months and the 
extent of the progress made in each subject. Accompanying such report 
shall be copies of all written examinations given during said period.” 


The Board is earnestly endeavoring, in common with those interested in 
legal education generally throughout the country, to improve the standards 
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for admission to the bar. A lawyer who undertakes to act as preceptor for 
one who seeks to acquire an adequate knowledge of the law by study in a 
law office assumes very definite responsibilities not only to the student, but 
to society generally and to the bar in particular. Such a task should not be 
undertaken at all unless the lawyer preceptor is prepared to devote a very 
considerable amount of time to it. 

Boarp or LAw EXAMINERS. 


CERTIFICATE OF LAW STUDY 
I hereby certify: 


(1) That I am an attorney at law, engaged in general practice, and maintain an 
office at ; : 


(2) That 
studied law in my office under my personal instruction during the usual office hours 
, 193.., except from 


(3) My personal instruction consisted of (state subjects taught, methods and books 
studied) ; 


(4) That examinations were given as follows (explain fully): 


5) That the degrees of proficiency attained by the student in each of the subjects 
studied is as follows: 


(6) That the time spent by me personally in giving instruction to said student 
amounted to (state manner and details to show extent and duration of instruction): 


(7) That said has not engaged in any 
business during said period, or been employed by any person or corporation, except 
. to 


A Bar Examiner Replies 


I have just read the article in the June-July number of The Bar Exam- 
iner entitled “As Others See Us.” Again I am impressed, as I have so often 
been, with the impracticability of most of the suggestions of law school men 
for improvement in the technique of bar examinations. No doubt there is 
much room for criticism of the methods now generally prevailing. When a 
first-class law school graduates a student after three years of intensive study, 
close supervision and numerous and thorough examinations in the various 
subjects of the curriculum, it says, in effect, “This person is prepared to 
practice law.” I agree that he is, and so would most bar examiners. No 
argument is needed to convince me that an examination of the graduate of 
such a school by a group of practicing lawyers is a wholly unnecessary sup- 
plement of his legal education in order to ascertain his fitness to be a member 
of the bar. 
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But where does that get us? Precisely nowhere, because a very large 
percentage, probably a majority, of applicants do not come from first-class 
law schools, and some from no law schools at all. Therefore, the selective 
processes of a bar examination are necessary, and wili continue to be neces- 
sary until the law schools, as a group, put legal education where it belongs. 

The report in the April Bar Examiner of the results of bar examinations 
throughout the nation in 1938, showing that only 48% of applicants received 
a passing mark, is not an indictment of bar examiners; it is a reflection on 
the law schools of this country which unqualifiedly affirmed that the 52% 
who failed (except for the small minority which do not come from law 
schools) were properly prepared. Some of them no doubt were; there are 
always those who fail for one reason or another who ought to pass. But it is 
preposterous to place the blame for such a showing on the bar examiners. 
Most examiners are inclined to be lenient, they realize that these young men 
and women have spent years of hard work preparing for the bar, frequently 
at great sacrifice to themselves or their families, and when they are compelled 
to reject applications in such numbers they deplore the conditions which 
manifestly must exist in the law schools from which applicants come. And 
they regard it as unfortunate, too, that they, and not the law schools, are 
usually blamed by the applicant for his failure to pass the examination. Said 
the father of a boy who had failed the Michigan bar examination three times, 
“My son was an ‘A’ student at the so-and-so law school. Why should you 
refuse to admit him tothe bar?” The law school faculties have a ready ex- 
planation. It is expressed in the June-July Bar Examiner by one prominent 
educator as follows: “Most bar examiners are unacquainted with modern 
law school methods.” Maybe so, but they are not wholly unacquainted with 
legal principles nor with what constitutes a reasoned answer to a simple 
question which calls for an elucidation of those principles. 

In Michigan we have sought and received suggestions of law school men 
on the types of questions to be propounded in bar examinations. Careful 
consideration is given by the individual members of the board to preparation 
of questions in the various subjects. These questions are submitted to a 
committee of the board for revision, and when so revised are then reviewed 
by the entire board. Types of questions used in leading law schools are stud- 
ied, often used verbatim. And at the last bar examination in Michigan 66% 
of the applicants failed to pass! Who is responsible for this extraordinarily 
high percentage of failures, the bar examiners or the law schools? 

To one who has had practical experience with bar examinations, Dean 
Leon Green’s observation, also quoted in the June-July Bar Examiner, that 
bar examinations “do not hit the mark as testing ability to practice law,” is 
wholly beside the point. What the bar examination is doing, and about all it 
can be expected to do under present conditions, albeit inadequately, is to 
reject the manifestly unfit, to reduce as much as possible the periodic acces- 
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sion to that lower stratum of the legal profession which has been charac- 
terized by Professor Wigmore as a “spawning mass of promiscuous semi- 
intelligence,” and thereby to compel, ultimately, an improvement in “modern 
law school methods.” 
Epwarp H. Macpona.p, Chairman, 
Michigan Board of Bar Examiners. 


Fees Charged for Admission to the Bar 
(According to information as of March 1, 1939) 


Fee for Admission on 
Fee for Initial Fee for Each Motion or by Comity 
State Bar Examination Additional Examination (Foreign Attorneys) 


Alabama . $10.00 $100.00* 
Arizona i 50.00* 
Arkansas 15.00 
California . . 100.00* 
Colorado J ! 35.00* 
Connecticut J a 35.00 
Delaware J 25.00* 
District of Columbia... 25.00 $15 for 2d; $25 each subsequent 50.00* 
Florida 25.00 25.00 take exam.* 
Georgia 15.00 15.00 15.00 
Idaho 3.00 3.00 32.00 
20.00 20.00 100.00 
15.00 15.00 40.00* 
5.00 plus 
20.00 investig. 5.00 ; 50.00* 
fee paid once 
Kansas 35.00 for each unless 2d permitted without cost 35.00 
Kentucky 10.00 5.00 10.00*7 
Louisiana 25.00 25.00 take exam.* 
Maine 20.00 no charge for 2d if taken within 
year of 1st; $20.00 each subseq. 50.00* 
Maryland 25.00 25.00 25.00* 
Massachusetts 15.00 15.00 15.00 
Michigan 20.00 10.00 50.00 
Minnesota 25.00 25.00 100.00* 
Mississippi 10.00 10.00 10.00 
Missouri 25.00 no charge for 2d if taken within 
year of Ist; $25.00 each subseq. 100.00*7 
Montana 25.00 no charge for 2d if taken within 
year of Ist; $25.00 each subseq. 25.00 
Nebraska 10.00 no charge for 2d, after whicha 
new application must be filed 35.00* 
Nevada 15.00 15.00 
New Hampshire 10.00 10.00 
New Jersey 25.00 15.00 take exam. 
New Mexico 25.00 
50.00 if admitted in 25.00 100.00* 
another jurisdiction* 
25.00 ++ 
23.50 $12.00 returned 23.50 plus 
ifapplicant fails 23.50 25.00* 
North Dakota 20.00 20.00 3.00 





* Use character investigation service of The National Conference of Bar Examiners. 
*In addition attorney applicants pay $25 direct to The National Conference of Bar Exam- 
iners for character report. 


113 





Fee for Admission on 
Fee for Initial Fee for Each Motion or by Comity 
State Bar Examination Additional Examination (Foreign Attorneys) 


Ohio 15.00 2d, $20; 3d or 4th, $25 50.00* 
Oklahoma 10.00 regis. no charge for 2d 
10.00 exam. 10.00 each subseq. 10.00*7 
Oregon 20.00 20.00 75.00* 
Pennsylvania 35.00 %4 refunded if fails 30.00 $85 for exam. and 
admission. With- 
out previous reg- 
istration $125.00* 
10.00 





Rhode Island ’ 10.00 

South Carolina 5.00 

South Dakota 20.00 

Tennessee 10.00 residents second may be given 
50.00 non-res. without charge 
20.00 
25.00 each exam. $25 and $50 regis.* 

35.00* 


10.00 $ 

15.00 d 10.00 
Washington 25.00 J 50.00* 
West Virginia 20.00 d take exam. plus $25* 
Wisconsin 10.00 3.00 
Wyoming 15.00 permits 2 exams. 15.00 


Connecticut Uses Law Professors in 
Preparation of Questions 


A Report To THE Bar EXAMINING COMMITTEE: 

Your sub-committee, after several meetings, decided to request the deans 
of various law schools to ask members of their faculties to prepare questions 
for the examination on specified subjects. A letter was sent to the deans 
of 17 law schools, explaining the revised procedure in full and the subjects 
which were to be covered by the examination. Each dean was requested to 
refer the matter to a qualified member of his faculty who could submit ques- 
tions and analyses on the particular subjects as specified in each letter. We 
advised them that the committee would pay $15 for each question and ac- 
companying analysis, and at the same time we informed the deans that we 
would appreciate any criticisms or suggestions they might care to offer. 

A copy of this letter to the deans of the various law schools was printed 
in the April, 1939, issue of “The Bar Examiner.” 

Your committee was of the opinion that no questions should be requested 
from the faculties of law schools from which a large number of graduates 
take the examinations, and accordingly no questions were sought from Har- 
vard Law School, Yale Law School, Hartford College of Law or Boston Uni- 
versity Law School. It seemed advisable to plan for the December examina- 
tion as well as the June examination, and therefore a total of 72 questions 
was assigned at the start. 

* Use character investigation service of The National Conference of Bar Examiners. 


+In addition attorney applicants pay $25 direct to The National Conference of Bar Exam- 
iners for character report. 
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With only a few exceptions, your committee has found a very fine spirit 
of cooperation on the part of the deans of the various law schools, and per- 
haps an even greater desire to cooperate on the part of the members of the 
faculties who were asked to prepare the questions and analyses. Several 
of the professors submitted alternative questions so that the committee could 
make a choice, and in some of these instances when the questions and analyses 
seemed to be of a high standard, the committee has accepted some of the 
additional questions for use on future examinations. * * * 

It is the committee’s opinion that the questions submitted are, in gen- 
eral, of an excellent order and the accompanying analyses sufficiently detailed 
and complete to acquaint members of the committee who correct the exam- 
inations with all of the points involved in each particular question. In each 
case we had requested that analyses be made as complete as possible, with 
particular reference to Connecticut citations. 

Your committee has decided that it would be inadvisable to include in 
the June examination any questions on Administrative Law because of the 
possibility that many of the applicants may not yet know of the inclusion of 
this field in the examination. Accordingly, one additional question in Evi- 
dence and one in Criminal Law and Procedure have been substituted in the 
June examination, and your committee now has prepared the 36 questions © 
for the June examination and, except in the field of Legal Ethics, a complete 
set of examination questions ready for the December examination. 

The task of putting this new plan into effect has taken a greal deal of 
time and thought on the part of your committee. Besides working out the 
general plan, there has, of necessity, been a considerable amount of corre- 
spondence with the various law schools and professors submitting questions, 
and of course each question and analysis has been closely examined to make 
certain that it involved no point peculiar to the law of some other state, or 
procedure not followed in Connecticut, and that it was not based on the ex- 
istence of some Connecticut statute now altered or repealed as, for example, 
the guest act. In the instances where any point was raised, we found the 
professor who had prepared the question very cooperative -and anxious to 
make suitable changes in his question and analysis. Where necessary, the 
questions were also edited to make standard, as much as possible, the use of 
the letter “p” for “plaintiff” and “d” for “defendant,” thus obviating the con- 
fusing indiscriminate use of letters of the alphabet. 

Your committee is well pleased with the cooperation of the law schools 
in working out the revised procedure for preparation of the Bar examina- 
tions, and believes that the resulting examination will be much more satis- 
factory in all ways. Respectfully submitted, 

Joun W. Banks, A. Storrs CAMPBELL, 
ALLAN K. Situ, JAMES E. WHEELER, 
_ Ernest W. McCormick, SAMUEL A. PErRsKy. 
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Graveyard Profanity 


Truth is stranger than fiction! The following memorandum opinion by 
Judge C. J. Goodell, deservedly one of the most popular and able of the Su- 
perior Court Judges of California, was called to the editor’s attention during 
the San Francisco convention. A small portion is quoted below as illustrat- 
ing what can be done by a good judge with a bad law. 

“The evidence shows that Mr. and Mrs. Russell were conducting a funeral 
in the Hartley Cemetery at Lakeport. A grave somewhat less than three 
feet in depth had been dug and the ordinary redwood box had been placed 
therein. * * * Into this redwood box, so encased, had been lowered the 
closed casket containing the decedent’s remains. The petitioner, Archie 
M. Russell, with the assistance of one of the pallbearers, had placed the 
redwood lid on the redwood box and, unaided, had nailed it down. At this 
juncture—the mourners and others having departed—the next step was to 
pour the concrete on top of the redwood box so that it would coalesce with 
that already poured around the sides and ends, and thus form a concrete 
vault. J. H. Fuqua and Mrs. Fuqua were standing by in the cemetery, wait- 
ing, ready to do the concrete work, when certain words were exchanged 
between the Russells and the Fuquas, in the course of which Mrs. Russell, 
it is claimed, used certain profane language. 

“The Funeral Directors and Embalmers law, as it read at the time in 
question, defined (in Sec. 15, subd. 2) Unprofessional Conduct to include 
(i) ‘Using profane, indecent or obscene language in the presence of a dead 
human body, or within the immediate hearing of the family or relatives of 
a deceased, whose body has not yet been interred or otherwise disposed of’; 

“The evidence shows that the family and relatives had departed, so it is 
clear that anything then said could not have been said within their hearing. 
The complaints before the Board charge that the utterances were ‘within the 
immediate hearing of the family and relatives’ but this last part of the allega- 
tion was not proved. The only question, then, is whether—granting the bad 
language was usSed—it was ‘in the presence of a dead human body.’ 

“The physical facts are not in dispute. From these facts, however, the 
Board concluded that the profanity was used ‘in the presence of a dead human 
body.’ I cannot agree with this conclusion. 

“In the first place, this particular subsection is not well drawn. It is 
difficult to tell just what it means, or where the legislature meant to draw 
the line. It was probably meant to prohibit the use of bad language in the 
presence of a body while it was being embalmed or prepared for burial, or in 
a mortuary or elsewhere, while exposed to view. It is difficult to see how it 
could have been intended to cover a case such as this where the body was 
in a closed casket and that casket, in turn, reposed in another container 
which itself had been enclosed, by the nailing of the cover thereon. * * *” 
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